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tc \l1 "Natural Water Courses
Obstruction and detention:
Cox v. Howell, 65 S.W. 868, 108 Tenn. 130, 58 L.R.A. 487 (Tenn.1901)

tc \l3 "Cox v. Howell, 65 S.W. 868, 108 Tenn. 130, 58 L.R.A. 487 (Tenn.1901)The owner of land, across or over which a stream of water flows, has a right to have it flow over his land in its natural channel, without unreasonable detention, undiminished in quantity, and unimpaired in quality, except so far as it inseparable from a reasonable use of the water of the stream for the ordinary and useful purposes of life by those above him on the stream. 

Pollution:
Sumner v. O’Dell, 12 Tenn. App. 496 (Tenn.App. 1930)

Whether or not the pollution of the waters of a stream is an actual injury to a lower riparian proprietor depends upon whether it is the result of such reasonable use of the stream as the upper owner is entitled to make, or an unreasonable use in excess of his rights.  

Surface Waters

tc \l2 "Surface Waters
Obstruction or repulsion of flow:
Zollinger v. Carter, 837 S.W. 2d 613, appeal denied (Tenn. App. 1992)

Wrongful interference with natural drainage of surface water which causes injury to adjoining landowner constitutes actionable nuisance. 

Blackwell v. Butler, 582 S.W.2d 760 (Tenn. App. 1978)

Common enemy rule in regard to natural flow of drainage and obstruction of surface waters does not apply in Tennessee. 

Woodlawn Memorial Park of Nashville, Inc. v. L & N Railroad Co., Inc., 377 F. Supp. 932 
(D.C.Tenn. 1972)

Under law of Tennessee, all lands are of necessity burdened with servitude of receiving and discharging all waters which flow down to them from higher lands.

Rule that lands lying at a lower level are burdened with servitude of receiving all waters which naturally flow down to them from lands adjoining, and upon a higher level, has been adopted and applied in Tennessee, not only to living streams, springs, etc., but also to surface water, and waters falling as rain or snow upon such higher lands.

Under law of Tennessee, proprietor may protect his lands from injurious effects of surface water if, in thus relieving himself, he respects the rights of others.

Carland v. Aurin, 53 S.W. 940, 103 Tenn. 555, 48 L.R.A. 862, 76 Am.St.Rep. 699 (Tenn. 1899)

A landowner, whether in country or city, has an easement for drainage of surface water in its natural flow over the lower lands of a neighboring owner, and if the latter places an obstruction of any character upon his land that arrests this drainage, and thereby causes injury to the former, an action lies for the damages.

Drainage or discharge:
William B. Shearron, et al, v. The Tucker Corporation, et al., appeal upheld (Tenn. App. 2000)
The plaintiff sued the developer of a subdivision adjacent to their property for digging a drainage ditch that caused frequent flooding.  The defendant filed counter-claims, including an allegation that the plaintiffs and the previous owners of his property had conspired to breach the agreement to sell the property to the developer.  The developer also argued that the city had taken steps to alleviate the flooding.  The trial court found that the developer had created a permanent nuisance by changing the natural flow of water across his property, and dismissed the developer’s counter claims.  On appeal, the appellate court affirmed the trial court’s finding of a nuisance, but concluded that the circumstances created both a temporary and a permanent nuisance, and remanded for recalculation of damages based on this holding.  The Appellate Court noted in its opinion that, “it is well-settled that if a property owner changes the natural flow of water across his land in a manner that causes flooding on adjacent property, he is liable for creating a nuisance” (see. Zollinger v. Carter (Tenn. App. 1992).  The Appellate Court cited Bennett v. Cumberland Hardwoods, Inc., (Tenn. App. 1992), in upholding that both a temporary nuisance and a permanent nuisance were created by interference with the natural flow of water, resulting in flooding on the plaintiff’s property.  The trial court’s dismissal of Defendant’s breach of contract claims was upheld.
Miller v. City of Brentwood, 548 S. W.2d 878 (1976, abridged opinion, April 1, 1977).

Plaintiffs, property owners in a subdivision, sued the City of Brentwood, Tennessee, alleging that the city, by granting building permits for construction which reduced the absorption of rainfall into the earth, authorized and permitted an increase in the “runoff” of water.  They alleged this overtaxed a drainage ditch passing by and/or through their properties, located in the lower portion of the subdivision, thereby causing flooding and damage to their property.  The lower court held that the city had caused the increased flooding of plaintiffs’ properties and thereby created an actionable nuisance, entitling plaintiffs to appropriate injunctive relief.  On appeal the Court of Appeals of Tennessee, Middle Section, reversed the lower court’s decree, vacated all relief granted, and dismissed the plaintiffs’ suit.  Excerpts from the opinion given by the Court of Appeals include:

Even if it be accepted that part of plaintiffs’ troubles arise from construction authorized by the city, this does not establish plaintiffs’ rights against the city.  

The right of action, if any, for plaintiffs’ injuries is directly against those who caused the problem, i.e., the owners of property which is producing the unnatural amount of surface water.
No right of action is recognized against a municipality for issuing a permit for construction in accordance with exiting laws and regulations.  Correspondingly, there is no authority for the Courts to enjoin the issuance of a permit, otherwise lawful, for the reason that its use might result in a private injury.

It is the conclusion of this Court that no right of action whatever exists against the city in the present circumstances.
Chrisman v. Hill Home Development, Inc., et al, appeal denied (Tenn. App. 1997)
While the respective role of each defendant was essentially admitted on drainage nuisance liability and design negligence, the appellate court held the statutes of repose and limitations applicable: [T]he statute of limitations for damages to real property is three (3) years from the accrual of the cause of action (T.C.A. ' 28-3-105.  Allied with the delimiting period is one of repose, T.C.A.  ' 28-3-202, which provides that all actions to recover damages for engineering negligence must be brought within four years after the substantial completion of the project.  Summary judgment was granted to plaintiffs. 

Britton v. Claiborne County, 898 S.W.2d 220, rehearing denied, and appeal denied 

(Tenn. App. 1994)

Where property owners are damaged by runoff from drainage ditch as result of a private individual construction of property improvement, right of action for damaged property owners, if any, was directly against those who caused problem.

Winn v. Tucker Corp., 848 S.W.2d 64 (Tenn.App. 1992)

Contractors who built drainage ditch that diverted natural flow of water onto landowners’ land could not escape liability for damage to land by alleging that city had approved plan for ditch and had later participated in remedial measures to correct problems.

Zollinger v. Carter, 837 S.W. 2d 613, appeal denied (Tenn.App. 1992)

If owner of higher lands alters natural condition of property so that surface waters collect and pour in concentrated form or in unnatural quantities upon lower lands, owner will be responsible for all damages caused thereby to possessor of lower lands.

An Act of God defense did not apply to absolve landowner of liability for flooding of adjacent residences due to change in surface water drainage caused by landowner’s development; feature of landowner’s construction work was an intervening cause to the heavy and unusual rainfall.
Brown v. City of Kingsport, 711 S.W.2d 607 (Tenn.App. 1986)

Upper riparian owners have a legal duty of care not to interfere with natural surface water runoff which would expose others to an unreasonable risk of harm.

Gregory v. Jenkins, 665 S.W.2d 397 (Tenn.App. 1983)

Dominant tenement may not channelize natural flow of water into small pathway so that it enters upon lands of servient tenement with unnatural destructive force.

Butts v. City of South Fulton, 565 S.W.2d 879 (Tenn.App. 1977)

Wrongful interference with natural drainage of surface water causing injury to adjoining landowner constitutes actionable nuisance.

Woodlawn Memorial Park of Nashville, Inc. v. L & N Railroad Co., Inc., 377 F.Supp. 932 ( D.C.Tenn. 1972)

If proprietor of higher lands alters natural condition of his property, and collects surface and rainwater together at bottom of his estate and pours it in a concentrated form and in unnatural quantities upon land below, he will be responsible under law of Tennessee for all damage thereof caused to possessor of lower lands.

Kind v. Johnson City, 478 S.W.2d 63, 63 Tenn.App. 666 (Tenn.App. 1970)

Wrongful interference with natural drainage of surface water causing injury to adjoining landowner constitutes actionable nuisance.

Slatten v. Mitchell, 124 S.W.2d 310, 22 Tenn.App. 547, (Tenn.App. 1939)

The proprietor of higher land may not alter natural condition of his property so as to collect surface water at bottom of his estate and pour it in unnatural quantities on land below, but may protect his lands from injurious effects of surface water if in doing so he respects rights of others.

Louisville & N.R. C. v. Hays, 79 Tenn. 382, 11 Lea 382, 47 Am.Rep. 291 (Tenn. 1883)

All lands are of necessity burdened with the servitude of receiving and discharging all waters which flow down to them from lands on a higher level; the owner of the lower land is liable when he, without grant or prescription, by artificial means, dams up the water and causes it to overflow the higher lands, and the owner of the higher lands, when he collects the water and pours it in a concentrated form or unnatural quantities upon the lower lands.  This rule embraces rain and surface water as well as running streams.
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